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1The plaintiffs concede that they have no cause of action against Chief
Braaten in his individual capacity.
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I n t hi s  a c t i on,  t he  pl a i nt i f f s  s ue d a  mul t i t ude  of  de f e nda nt s

a r i s i ng f r om i nc i de nt s  a l l e ge d t o  c ons t i t ut e  s e xua l  mol e s t a t i on of

t he  mi nor  c hi l dr e n,  J ohn Doe  A a nd J ohn Doe  B by t he  de f e nda nt ,  Roy

R.  Roge r s ,  whi l e  Roge r s  wa s  e mpl oye d a s  a  s c hool  c r os s i ng gua r d by

t he  Ci t y of  Oa k Ri dge .   A vol unt a r y nons ui t  wa s  t a ke n a s  t o  t he

de f e nda nt ,  Roge r s .   Summa r y j udgme nt s  we r e  e nt e r e d i n  f a vor  of

ot he r  de f e nda nt s  a nd t he s e  j udgme nt s  a r e  not  be f or e  t he  c our t  on

t hi s  a ppe a l .   The  onl y r e ma i ni ng de f e nda nt s  a r e  t he  Ci t y of  Oa k

Ri dge  a nd Ti mot hy Br a a t e n. 1  Summa r y j udgme nt  wa s  e nt e r e d i n  f a vor

of  t he  Ci t y of  Oa k Ri dge  a nd t he  de f e nda nt ,  Ti mot hy Br a a t e n.   For

r e a s ons  he r e i na f t e r  s t a t e d,  we  a f f i r m t he  j udgme nt  of  t he  t r i a l

c our t .

Roy R.  Roge r s  wa s  a  s c hool  c r os s i ng gua r d e mpl oye d by t he  Ci t y

of  Oa k Ri dge  a nd a s s i gne d t o  dut y a t  a n e l e me nt a r y s c hool .   Roge r s ,

whi l e  not  on dut y,  a nd a t  hi s  home ,  s e xua l l y  mol e s t e d J ohn Doe  A

a nd J ohn Doe  B.   The  pl a i nt i f f s  c ha r ge  t he  Ci t y of  Oa k Ri dge  a nd

Br a a t e n wi t h ne gl i ge nc e  i n  t he  hi r i ng of  Roge r s ;  f a i l i ng t o  pe r f or m

a  ba c kgr ound c he c k;  f a i l ur e  t o  pr ope r l y s upe r vi s e  Roge r s ;  a nd f or

vi ol a t i on of  t he  c ons t i t ut i ona l  r i ght  t o  pr i va c y.

The  de f e nda nt s ,  Ci t y  of  Oa k Ri dge  a nd Br a a t e n f i l e d mot i ons

f or  s umma r y j udgme nt .   No s pe c i f i c  gr ounds  we r e  s t a t e d ot he r  t ha n
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t ha t  t he r e  i s  no ge nui ne  i s s ue  a s  t o  a ny ma t e r i a l  f a c t  a nd t he s e

de f e nda nt s  a r e  e nt i t l e d t o j udgme nt  a s  a  ma t t e r  of  l a w.   The  t r i a l

c our t  f i l e d a  de t a i l e d me mor a ndum opi ni on di s mi s s i ng a l l  c l a i ms

a ga i ns t  t he  de f e nda nt s .

We  wi l l  f i r s t  e xa mi ne  t he  i s s ue  of  c ommon l a w ne gl i ge nc e .   A

c a us e  of  a c t i on f or  ne gl i ge nt  hi r i ng  i s  r e c ogni z e d i n  Te nne s s e e .

Se e  Wi s hon v.  Ye l l ow Ca b Co. ;  97 S. W. 2d 452 ( Te nn.  App.  1936) .   The

pl a i nt i f f  mus t  pr ove  f i ve  e l e me nt s  t o  s us t a i n a n a c t i on f or

ne gl i ge nc e :  ( 1)  dut y of  c a r e ;  ( 2)  br e a c h of  t ha t  dut y;  ( 3)  a  l os s

or  i nj ur y;  ( 4)  c a us a t i on i n  f a c t ,  a nd ( 5)  pr oxi ma t e  c a us e .

Mc Cl e na ha n v.  Cool e y,  806 S. W. 2d 767 ( Te nn.  1991) ;  Li nds e y v.  Mi a mi

De ve l opme nt  Cor p. ,  689 S. W. 2d 856 ( Te nn.  1985) ;  Shous e  v.  Ot i s ,  224

Te nn.  1 ,  448 S. W. 2d 673 ( Te nn.  1969) .  One  of  t he  e l e me nt s  of

pr oxi ma t e  c a us e  i s  t ha t  i t  mus t  be  pr ove d t ha t  t he  ha r m gi vi ng r i s e

t o t he  a c t i on c oul d ha ve  r e a s ona bl y be e n f or e s e e n by a  pe r s on of

or di na r y pr ude nc e .  Mc Cl e na ha n,  s upr a ;  Ca l dwe l l  v .  For d Mot or  Co. ,

619 S. W. 2d 534 ( Te nn.  Ct .  App.  1981) .   Ga t e s  v .  Mc Qui ddy Of f i c e

Pr oduc t s ,  a n unr e por t e d opi ni on of  t hi s  c our t  f i l e d a t  J a c ks on

Nove mbe r  2,  1995.

As s umi ng wi t hout  de c i di ng t ha t  t he  de f e nda nt s  we r e  ne gl i ge nt

i n  t he  hi r i ng of  Roge r s ,  t he  undi s put e d f a c t s  f a i l  t o  de mons t r a t e

t ha t  t he  ne gl i ge nc e  wa s  e i t he r  c a us a t i on i n  f a c t  or  a  pr oxi ma t e  or



2The Federal Bureau of Investigation participated in the investigation because
the incident under investigation allegedly occurred on Federal lands in the Smokey
Mountain National Park.  This investigation did not involve the minor children

involved in this case.  
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l e ga l  c a us e  of  t he  i nj ur i e s  a l l e ge d t o  ha ve  be e n s uf f e r e d by t he

pl a i nt i f f s .

The  undi s put e d f a c t s  s how t ha t  Roge r s  wa s  hi r e d by t he

de f e nda nt  Br a a t e n,  Chi e f  of  Pol i c e  of  Oa k Ri dge ;  t ha t  no r e a l

ba c kgr ound i nve s t i ga t i on wa s  ma de  be f or e  Roge r s  wa s  hi r e d;  Roge r s

ha d,  pr i or  t o  hi s  hi r i ng a s  a  s c hool  c r os s i ng gua r d,  be e n a l l e ge dl y

i nvol ve d i n c hi l d mol e s t a t i on,  whi c h a l l e ga t i ons  we r e  i nve s t i ga t e d

by t he  Fe de r a l  Bur e a u of  I nve s t i ga t i on a nd a  me mbe r  of  t he  Oa k

Ri dge  Pol i c e  De pa r t me nt  a nd t ha t  t he  i nf or ma t i on c onc e r ni ng t he

e a r l i e r  i nve s t i ga t i on  wa s  a va i l a bl e  t o  Chi e f  Br a a t e n a t  t he  Oa k

Ri dge  Pol i c e  De pa r t me nt . 2

The  a ppa r e nt  t he or y of  t he  pl a i nt i f f s  i s  t ha t  t he  mi nor

c hi l dr e n be c a me  a c qua i nt e d wi t h Roge r s  whi l e  he  wa s  e mpl oye d a s  a

s c hool  c r os s i ng gua r d.   The  mot he r  of  t he  mi nor  c hi l dr e n a l l owe d

t he  c hi l dr e n t o  go t o  Roge r s '  hous e  a nd s pe nd t he  ni ght  be c a us e  s he

t hought  t ha t  i f  he  wa s  t he  c r os s i ng gua r d he  mus t  be  t r us t wor t hy.

The  a l l e ge d a c t s  of  mol e s t a t i on oc c ur r e d a t  Roge r s '  home  a nd not  on

s c hool  pr ope r t y.   The  r e c or d a l s o r e f l e c t s  t ha t  t he  pl a i nt i f f s  a nd

Roge r s  l i ve d i n  t he  s a me  ne i ghbor hood ( s ome  2/ 10t hs  t o  3/ 10t hs  of

a  mi l e  f r om e a c h ot he r ) .
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The  r e c or d r e f l e c t s  t ha t  t he  mi nor  c hi l dr e n a nd ot he r  c hi l dr e n

de ve l ope d a  r e l a t i ons hi p wi t h Roge r s  t ot a l l y  a pa r t  f r om hi s  dut i e s

a s  a  c r os s i ng gua r d.  Roge r s  t ook t he  c hi l dr e n out  t o  di nne r  on

s e ve r a l  oc c a s i ons .   He  a l s o t ook t he m on  a  t r i p  t o  Ca de s  Cove  i n

t he  Gr e a t  Smoke y Mount a i ns  Na t i ona l  Pa r k.   Al l  t he s e  a c t i vi t i e s

we r e  wi t h t he  pe r mi s s i on of  t he  pa r e nt s .   Roge r s  wa s  a  vi s i t or  i n

t he  Doe  home  a nd wa s  a c qua i nt e d wi t h  bot h Mr .  a nd Ms .  Doe .   As  a

r e s ul t  of  t he  a c qua i nt a nc e s  a nd t he  e va l ua t i on of  Mr .  Roge r s  a s  a

" n i c e  ma n"  t he  mot he r  a nd f a t he r  of  t he  c hi l dr e n a l l owe d t he

c hi l dr e n ove r ni ght  vi s i t s  wi t h Roge r s .   I t  wa s  dur i ng t he s e  vi s i t s

t ha t  t he  a l l e ge d mol e s t a t i on oc c ur r e d.   The r e  i s  not hi ng i n  t he

r e c or d t o  r e mot e l y s ugge s t  t ha t  Roge r s  di d a nyt hi ng wr ong whi l e  on

dut y a s  a  c r os s i ng gua r d.

" Ca us a t i on i n  f a c t "  i s  t he  f i r s t  r e qui r e me nt  of  pr oxi ma t e

c a us a t i on.  Se e  Ca l dwe l l  v .  For d Mot or  Co. ,  619 S. W. 2d 534 ( Te nn.

App.  1981)   Unde r  t he  undi s put e d f a c t s  i n  t hi s  c a s e  i t  c a nnot  be

r e as ona bl y s a i d nor  c an a  r e a s ona bl e  i nf e r e nc e  be  dr a wn t ha t  " but

f or "  Roge r s '  e mpl oyme nt  a s  a  s c hool  c r os s i ng gua r d,  t he  mol e s t a t i on

woul d not  ha ve  oc cur r e d.   " . . .  c a us a t i on i n f a c t ,  . . .  i s  a  pha s e  of

t he  doc t r i ne  of  ' pr oxi ma t e  c a us e ' .  Be i ng a  que s t i on of  f a c t ,  i t

r e duc e s  i t s e l f  me r e l y t o  t he  i nqui r y,  ' Ha s  t he  c onduc t  of  t he

de f e nda nt  c aus e d t he  pl a i nt i f f ' s  l os s ? ' "   Te nne s s e e  Va l l e y El e c .

Coop.  v .  Ha r mon,  286 S. W. 2d 593 ( Te nn.  App.  1955) .   To t he  i nqui r y,
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unde r  t he  undi s put e d f a c t s  i n  t hi s  c a s e ,  we  r e s pond i n  t he  ne ga t i ve

a s  t o  t he  Ci t y of  Oa k Ri dge  a nd Chi e f  Br a a t e n.

Si nc e  t he r e  i s  no c a us a l  c onne c t i on be t we e n t he
de f e nda nt s '  c onduc t  a nd t he  a l l e ge d da ma ge s ,  a n e s s e nt i a l
e l e me nt  i f  [ s i c ]  mi s s i ng f r om t he  a ppe l l a nt s '  c a s e .  La z y
Se ve n  Coa l  Sa l e s  v .  St one  & Hi nds ,  813 S. W. 2d 400 ( Te nn.
1991) .  The  f a i l ur e  t o  e s t a bl i s h a n e s s e nt i a l  e l e me nt  of
a  c a us e  of  a c t i on e nt i t l e s  t he  de f e nda nt  t o  s umma r y
j udgme nt  a s  a  ma t t e r  of  l a w.  Byr d v.  Ha l l ,  847 S. W. 2d 208
( Te nn.  1993) .

St r a us s  v .  Wya t t ,  Ta r r a nt ,  Combs ,  Gi l be r t  & Mi l om,  911 S. W. 2d 727
( Te nn.  App.  1995) .

Si nc e  t he r e  i s  no c a us a t i on i n  f a c t  t he r e  c a n be  no pr oxi ma t e

c a us e .   Se e  Ca l dwe l l  v .  For d Mot or  Co,  s upr a .   Ne ve r t he l e s s ,  we

wi l l  br i e f l y  di s c us s  t he  c onc e pt  of  pr oxi ma t e  c a us e .   Pr oxi ma t e

c a us e  i s  t ha t  whi c h i s  t he  pr oc ur i ng,  e f f i c i e nt ,  a nd pr e domi na t e

c a us e .   Na s h v.  Love ,  59 Te nn.  App.  273,  440 S. W. 2d 593 ( Te nn.  App.

1968) .   An a c t or ' s  c onduc t  wi l l  be  c ons i de r e d t he  pr oxi ma t e  or

l e ga l  c a us e  of  i nj ur y i f  t hr e e  r e qui s i t e s  a r e  me t .  Fi r s t ,  t he

a c t or ' s  c onduc t  mus t  be  a  s ubs t a nt i a l  f a c t or  i n  br i ngi ng a bout  t he

ha r m.  Ne xt ,  t he r e  mus t  be  no  l e ga l  r ul e  t ha t  woul d ope r a t e  t o

r e l i e ve  t he  a c t or  f r om l i a bi l i t y.   Fi na l l y,  t he  ha r m t ha t  oc c ur r e d

mus t  ha ve  be e n r e a s ona bl y f or e s e e a bl e .  Mc Cl e na ha n  v.  Cool e y,  806

S. W. 2d 767,  775 ( Te nn.  1991) .
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For e s e e a bi l i t y  i s  a n i mpor t a nt  c ons i de r a t i on i n  de t e r mi ni ng

whe t he r  a n a c t  or  omi s s i on i s  a  l e ga l  c a us e  of  a n i nj ur y.   An a c t

or  omi s s i on wi l l  not  be  c ons i de r e d a  pr oxi ma t e  c a us e  of  a n i nj ur y

i f  a  r e a s ona bl e  pe r s on c oul d not  ha ve  f or e s e e n or  a nt i c i pa t e d t he

i nj ur y .   Mc Cl e na ha n v.  Cool e y,  s upr a .   I n  e mpl oyi ng Roge r s  a s  a

s c hool  c r os s i ng gua r d,  i t  wa s  not  r e a s ona bl y f or e s e e a bl e  t ha t

Roge r s  woul d de ve l op a  s oc i a l  r e l a t i ons hi p wi t h t he  c hi l dr e n a nd

t he i r  pa r e nt s  t o  s uc h a n e xt e nt  t ha t  t he  c hi l dr e n woul d be  a l l owe d

t o vi s i t  Roge r s  ove r ni ght  t he r e by c r e a t i ng t he  oppor t uni t y  f or  t he

de vi a nt  a nd a bhor r e nt  c onduc t  of  Roge r s .

I n c onc l us i on,  we  a r e  of  t he  opi ni on t ha t  t he r e  wa s  ne i t he r

c a us a t i on i n  f a c t  nor  pr oxi ma t e  or  l e ga l  c a us e  e xi s t i ng unde r  t he

undi s put e d f a c t s  s uf f i c i e nt  t o a l l ow t he  pl a i nt i f f s  t o  ma i nt a i n

t hi s  a c t i on i n  t he  f a c e  of  a  mot i on f or  s umma r y j udgme nt .

As  t o  t he  a l l e ga t i ons  of  f a i l ur e  t o  s upe r vi s e ,  we  s i mpl y not e

t ha t  t he  de f e nda nt s  ha d no r i ght  nor  dut y t o  s upe r vi s e  t he

a c t i vi t i e s  of  Roge r s  i n  t he  pr i va c y of  hi s  own home .   Pr i va c y i n

one s  home  i s  a  c ons t i t ut i ona l l y pr ot e c t e d r i ght .   " . . .  [ T] he  r i ght

of  pr i va c y i s  pr ot e c t e d by t he  Te nne s s e e  Cons t i t ut i on,  i t  i s

t he r e f or e  a  f unda me nt a l  r i ght . "   St a t e  v .  Te s t e r ,  879 S. W. 2d 823

( Te nn.  1994) ;  Ca mpbe l l  v .  Sundqui s t ,  926 S. W. 2d 250 ( Te nn.  App.

1996) .   I t  i s  e l e me nt a r y t ha t  t he  de f e nda nt s  ha d no r i ght  t o  go
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upon t he  pr e mi s e s  of  Roge r s  t o  s upe r vi s e  a ny  a c t i vi t i e s  t he r e on.

We  f ur t he r  not e  t ha t  t he  de f e nda nt s  ha d ne i t he r  r i ght  nor  dut y t o

s upe r vi s e  t he  a c t i vi t i e s  of  t he  c hi l dr e n  whe n t he  c hi l dr e n we r e

a c t i ng out s i de  of  s c hool  a c t i vi t i e s  a nd unde r  t he  s upe r vi s i on,  or ,

a t  l e a s t ,  s ubj e c t  t o  t he  di r e c t  s upe r vi s i on of  t he  pa r e nt s .

We  a gr e e  wi t h t he  obs e r va t i on of  t he  t r i a l  c our t  t ha t  t he

pl a i nt i f f ,  a s  a  ma t t e r  of  l a w,  c a nnot  s us t a i n a  c ommon l a w c a us e  of

a c t i on f or  f a i l ur e  t o  s upe r vi s e  or  t r a i n  s c hool  c r os s i ng gua r ds  a s

i t  r e l a t e s  t o s e xua l  mol e s t a t i on of  c hi l dr e n  whe n t he  a c t s

c ompl a i ne d of  ha ve  no l e ga l  ne xus  wi t h t he  e mpl oyme nt  of  t he  s c hool

c r os s i ng gua r d.   We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  gr a nt i ng

s umma r y j udgme nt  a s  t o  t he  c ommon l a w a c t i on s ought  t o  be  ma i n-

t a i ne d by t he  pl a i nt i f f s .

We  r e c ogni z e  t ha t  c a us a t i on que s t i ons  a r e  nor ma l l y l e f t  t o t he

f a c t - f i nde r  unl e s s  t he  undi s put e d f a c t s  a nd t he  i nf e r e nc e s  dr a wn

f r om t he  f a c t s  pe r mi t  a  r e a s ona bl e  pe r s on t o  dr a w but  one  c onc l u-

s i on.   Ha yne s  v.  Ha mi l t on Count y,  883 S. W. 2d 606 ( Te nn.  1994) .   I n

t hi s  c a s e ,  we  a r e  of  t he  opi ni on t ha t  f r om t he  undi s put e d f a c t s ,

r e a s ona bl e  mi nds  c oul d dr a w but  one  c onc l us i on.   The  a l l e ge d a c t s

of  t he  de f e nda nt s  we r e  ne i t he r  t he  c a us e  i n  f a c t  or  pr oxi ma t e  nor

l e ga l  c a us e  of  t he  a c t s  c ompl a i ne d of .
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As  t o t he  a l l e ge d vi ol a t i on of  t he  pr i va c y of  t he  mi nor

c hi l dr e n,  we  f i nd no a ut hor i t y  t o  s uppor t  t he  a r gume nt  unde r  t he

f a c t s  of  t hi s  c a s e  t ha t  t he  de f e nda nt s  vi ol a t e d Ar t i c l e  I  Se c t i on

8 of  t he  Te nne s s e e  Cons t i t ut i on.

Si nc e  t he  di s pos i t i on of  t he  a bove  i s s ue s  i s  di s pos i t i ve  of

t hi s  a ppe a l ,  we  de c l i ne  t o  a ddr e s s  t he  i s s ue  of  i mmuni t y unde r  t he

Gove r nme nt a l  Tor t  Li a bi l i t y  Ac t ,  T. C. A.  §  29- 20- 101,  e t  s e q.

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  a nd r e ma nd t he  c a s e

t o t he  t r i a l  c our t .   Cos t s  a r e  a s s e s s e d t o t he  a ppe l l a nt s .

______________________________
                                   Don T.  Mc Mur r a y,  J .

CONCUR:

___________________________________
Hous t on M.  Godda r d,  Pr e s i di ng J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J udge



I N THE COURT OF APPEALS

MOTHER DOE,  a s  ne xt  f r i e nd a nd  ) ANDERSON CI RCUI T
na t ur a l  gua r di a n of  he r  mi nor    )
s ons ,  J OHN DOE A AND J OHN       ) C. A.  NO.  03A01- 9606- CV- 00212
DOE B,                           )
                                )
          Pl a i nt i f f s - Appe l l a nt s  )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  J AMES B.  SCOTT,  J R.
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
ROY R.  ROGERS,  e t  a l             ) AFFI RMED AND REMANDED
                                )
          De f e nda nt s - Appe l l e e s   )

 
ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Ande r s on Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  no r e ve r s i bl e  e r r or  i n  t he  t r i a l  c our t .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  a nd r e ma nd t he  c a s e

t o t he  t r i a l  c our t .   Cos t s  a r e  a s s e s s e d t o t he  a ppe l l a nt s .

                                 PER CURI AM


